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Where agency r egu la t ions  p r o h i b i t  sale of 
s u r p l u s  proper ty  t o  government employee 
who e i t h e r  d i r e c t l y  or i n d i r e c t l y  used or 
was i n  any way connected with i t s  condem- 
na t ion ,  and de f ine  government employee t o  
inc lude  m e m b e r  of  employee's household, 
b id  of  woman l i v l n g  with government 
employee, i n  r e l a t i o n s h i p  of husband and 
wife ,  w a s  p roper ly  d i s q u a l i f i e d  where t h e  
employee w a s  respons ib le  f o r  determining 
whether proper ty  should be r epa i r ed  or 
condemned . 

The United States Department of Agr icu l ture  (USDA), 
Tongass Nat ional  Forest, Ketchikan, Alaska, r eques t s  o u r  
opinion concerning t h e  p r o p r i e t y  of i t s  dec i s ion  t o  disqual-  
i f y  Joann F l o r a ' s  high b id  on i t e m s  Nos. 3 and 19 under sale 
N o .  KTN-83-3, f o r  t h e  sale of surp lus  pickup t rucks  and o u t -  
board motors. The bidder  w a s  denied award under Federal  
Property Management Regulation (FPMR) 101-45.302 (1982) 
and Agr icu l ture  Property Management Regulation (AGPMR) 
0 104-45.308 ( J u l y  19821, which govern t h e  purchase of 
f e d e r a l  su rp lus  personal  proper ty  by government employees. 
W e  f i n d  no basis t o  d i sag ree  w i t h  t h e  a c t i o n  taken 
concerning M s .  Flora ' s  b id .  

a 

The admin i s t r a t ive  o f f i c e r  r e p o r t s  t h e  b i d s  w e r e  opened 
on Apr i l  25, 1983. M s .  Flora  was t h e  apparent  high bidder  
on i t e m s  Nos. 3 and 19. Subsequent t o  opening, t h e  agency 
received information t h a t  M s .  F lora  l i v e d  with L e e  Vollman, 
f leet  mechanic f o r  t h e  USDA, Ketchikan a r e a ,  who i s  
respons ib le  f o r  eva lua t ing  t h e  condi t ion  of outboard motors 
f o r  t h e  purpose of determining whether t h e  motors should be 
r epa i r ed  or condemned. Based on  an admission by Ms. Flora  
t h a t  she l i v e s  with M r .  Vollman and t h a t  t h e i r  r e l a t i o n s h i p  
is e s s e n t i a l l y  t h a t  of  husband and wife ,  although they a r e  
n o t  l awfu l ly  married,  USDA d i s q u a l i f i e d  h e r  bid.  
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FPMR $ 101-45.302 states: 

2 

"To the extent not prohibited by the 
regulations of an executive agency, an 
employee of such agency . . . may be allowed 
to purchase Government personal property. 
The term employee as used in this section 
includes an agent or immediate member of the 
household of the employee." 

In implementation of this regulation, Agriculture 
Property Management Regulation 4 104-45.302 provides: ' 

"Where authorized in accordance with 
Subpart 101-45.3, personal property offered 
for sale by the Department may be sold to 
employees only when the sale of such property 
is based upon competitive bids, provided that 
no purchase may be made either directly or 
indirectly, by an employee who formerly used 
the property, or who was in any way connected 
with its condemnation . . . .'I 

Ms. Flora maintains that the regulations are 
unconstitutional, violate the equal protection clause, and 
cannot reasonably be regarded as accomplishing any lawful 
purpose. Moreover, it is contended that the classification 
of Ms. Flora as a "member of the household of the employee" 
is unreasonable. Also, it is argued that Mr. Vollnan did 
not make the evaluation of the motors that led to their 
being offered for sale. - 

To the extent that the USDA has promulgated regulations 
governing the sale of federal personal property to USDA 
employees to prevent the appearance of a conflict of 
interest, the legitimate government interest of preventing 
USDA employees from advancing their interests at the expense 
of the public must be balanced against the government's 
legitimate interest in selling federal personal property at 
the most favorable price. 
Public Management Services, Inc., B-184926, March 29, 1976, 
76-1 CPD 202. Therefore, a USDA employee should have the 

- See Planning Research Corporation 

opportunity to compete for the sale- of- federal personal 
property unless there is a clearly supportable reason for 
excluding the employee. In this connection, we believe that 
the regulation reasonably prohibits the sale of property to 
an employee who "either directly or indirectly . . . used 
the property or was in any way connected with its condemna- 
tion." Since, according to the adminlstrative officer, 
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M r .  Vollman w a s  r e s p o n s i b l e  f o r  d e t e r m i n i n g  whether the 
motors i n  q u e s t i o n  s h o u l d  be r e p a i r e d  or condemned, he would 
be p r e c l u d e d  f r o m  t h e i r  p u r c h a s e .  

While Ms. F l o r a  s u b m i t t e d  the bid and she is  n o t  a 
federal employee, USDA i n t e r p r e t e d  i t s  r e g u l a t i o n  to i n c l u d e  
her as a m e m b e r  of the  househo ld  of a USDA employee, which 
is i n  acco rdance  w i t h  t he  F e d e r a l  P r o p e r t y  Management Regu- 
l a t i o n  q u o t e d  above. I t  is a g e n e r a l  p r i n c i p l e  of l a w  t h a t  
a n  a d m i n i s t r a t i v e  a g e n c y ' s  i n t e r p r e t a t i o n  of i t s  own r e g u l a -  
t i o n  is t o  be g i v e n  great we igh t  by  any r e v i e w i n g  a u t h o r -  
i t y .  See U d a l 1  V. Tal lman,  380 U.S. 1, 16 (1964). S i n c e  w e  
b e l i e v e  it is  r e a s o n a b l e  t o  f i n d  t h a t  a woman who l i v e s  i n  a 
husband and  w i f e  r e l a t i o n s h i p  w i t h  a USDA employee is a 
m e m b e r  of the househo ld  of t h a t  employee, w e  have  no basis 
for o b j e c t i n g  t o  t h e  USDA d i s q u a l i f y i n g  Ms. Flora 's  bid 
under  i t s  r e g u l a t i o n .  Ms. Flora 's  bid on  p r o p e r t y  t h a t  
M r .  Vollman e v a l u a t e d  for condemnation creates the  appear- 
a n c e  of a c o n f l i c t  of i n t e r e s t ,  the s i t u a t i o n  s o u g h t  t o  be 
a v o i d e d  unde r  the r e g u l a t i o n .  
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